Dean  convened a meeting  in the office of Mine  Superintendent
Charles Wurschum.     Present at  that meeting were  Inspectors
Dean and Ohler,   Mine Superintendent Wurschum,   Safety Director
John Woods,   and  Section Foreman John Slates.

The  evidence  shows  that Slates  was  the  section  foreman
in charge of  the main north   section on  August   1,   1986,   when
the violation occurred.     Slates  admitted that  he  knew the
subject   scoop car did not have a   canopy and  knew  that  it  was
required to have  a  canopy under  the pertinent  standards.
Slates further  conceded  that he ordered  the   scoop car  to  be
operated without a  canopy in the   last  open crosscut,   and  that
he knew  it was  a  violation.

On  August  5,   1986,   inspector Dean  returned  to  the  Nelms
No.   2 Mine and performed a physical inspection  of   the area  in
which the  subject  scoop car  had  been operated  on August  1,
1986,  and measured  the mining height.     The mining  height   in
the cited area was found to  be 62  inches thereby
necessitating  the use of a  canopy  by July  1,   1974,   under   the
cited standard.

The only  basis for Inspector Dean's  conclusion  that   the
violation was   "significant and substantial"   however  was
evidence that  the roof  in the cited area was  "shaly"   and  that
the area was  being  rehabilitated  thereby allowing   the  roof  an
opportunity  to  "work."     Dean's  opinion that  the  employee
working  inby  the  last open crosscut would  be  in  an  area
within  25  feet of  the face   "whe're most  roof   falls  occur"   adds
little weight   to  his  conclusion.     The   scoop was  merely
performing cleanup work in an area  in  which  other  miners
could legally  be performing other work without a   cab  or
canopy.     Accordingly  I  do not find  that the  Secretary  has  met
the requisite -burden  of  proof  for  establishing  this   as   a
"significant and  substantial"  violation.     Mathies,   supra.

Order No.   2828634 must  therefore  fail  as  an  order  under
section 104(d)(l)   of  the Act,  and  is accordingly modified to
a  citation under  section 104(a)   of   the  Act.     Consolidation
Coal  Co.,   supra.     For similar  reasons,   I  find  that   the
Secretary  has  failed to prove the violation  to  be  of  high
gravity.

I  do  find,   however,   that the violation was  the  result of
gross  operator  negligen.ce and indeed was  a willful   violation.
The  responsible  section foreman  readily admitted  that  what he
did was a  violation and  that he   nevertheless  directed  his
employee to work in the  last open  crosscut  on  equipment  hot
provided with  the requisite  canopy.
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